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IN THE COURT OF SUB-DIVISIONAL JUDICIAL 

MAGISTRATE(M), GOHPUR 

  PRESENT: SRI KAUSHIK KUMAR SHARMA 

                       S.D.J.M(M), GOHPUR 

                              Misc. Case No. 3/15 

                                U/S 125 of Cr PC. 

   Smti Banesa Begum……………First Party/Petitioner 

                               v. 

   Md. Birlal Ali…………Opposite Party 

Ld. Advocates: For First Party………Smti Mina Dutta 

                           For OP…………..ex-parte 

Evidence Recorded ex-parte on : 06.10.15 

Argument heard ex-parte on: 14.10.15 

Judgment delivered ex-parte on: 17.10.15 

                                                    J U D G M E N T 

1. The case of the first party, in brief, is that about 12 years ago, 

the marriage between the first party, Musst. Banesa Begum, and 

the OP, Md. Birlal Ali was solemnized as per Muslim rites and 

custom. But after marriage, the first party was subjected to 

physical and mental cruelty. As a result, she had to leave the 

matrimonial house of the OP. Thereafter, the OP had brought her 

back from her parental home. But again, the torture continued. 

Three children were born out of their marital wedlock. One day, 

the OP had enticed her to go with him to Dimapur. But the OP 

had left her and her children in Dimapur, without informing her. 

She had to do labour work, for discharging their debt in a shop, 

at Dimapur. Thereafter, she came back to her matrimonial house. 

She had to sustain herself and her children in the house of her in-

laws’  by doing labour work. One day, when she was out of the 

house for work, the OP had taken the children with him to 

Lakhimpur, Chilanigaon. 

2. The first party had to leave the matrimonial house as a result of 

the torture and had to take shelter in the house of her father. The 

economic condition of her father is not good. Till date the OP has 

not paid her anything for her maintenance. She stated that the 
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OP is a mason, and he earns about 15000-25000/- per month. 

The parents of the OP have sufficient land property. 

3.  The first party has prayed for adequate maintenance for herself. 

  

4. The OP did not appear before Court to file written statement and 

did not take part in the proceeding thereafter, even after the 

notice was deemed to have been served. Hence, the case 

proceeded ex-parte. 

5. Three witnesses were examined ex-parte on behalf of the first 

party, including the first party herself. Heard argument ex-parte 

 

 POINTS FOR DETREMINATION: 

a) Whether the  first party, Musst. Banesa Begum is the wife of the 

Opposite Party? 

b) Whether the first party has refused to live with the OP, without 

sufficient reason? 

c)  Whether the Opposite Party,  had neglected to maintain the first 

party, as alleged? 

d) Whether the opposite party has sufficient income to maintain his 

wife? 

e) Whether the first party is unable to maintain herself? 

DISCUSSION AND DECISION BASED ON REASON: 

 

6. PW1, Smti Banesa Begum, in her examination in chief has stated 

that she is the first party and the Opposite Party, Md. Birlal Ali is 

her husband. She stated that the OP had eloped with her and 

then he had married her, about 12 years ago. She stated that she 

and the OP lived as husband and wife together. She stated that 

OP used to quarrel with her and beat her. Her husband used to 

play cards(gambling) and hence, he often fail to bring food for 

the family. She stated that two girls and one boy were born out 

of their wedlock. The OP used to come to their house two-three 

times in a week due to the habit of playing cards. As he did not 

pay for their expenses, she had to do manual labour work. The 

family members of her husband did not allow her to stay in the 

house and hence, she had to leave the matrimonial house. 

Thereafter, the husband brought her back after taking up the 

matter before people. He took her to Dimapur. The OP had 

deserted her at Dimapur and gone away. The first party had to 

work, as labour, in order to pay off their debt of Rs.14000/- in a 
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shop at Dimapur. She could pay off only Rs.12000/-, and the rest 

was waived by the shopkeeper.  

7. She stated that she came to the house of her father in law, from 

Dimapur. The members of her husband’s family had once, sent 

her to fetch wood from the hill. When she came back, she did not 

find her children. She came to know that the brother of her father 

in law, Md. Kuddus Ali, had taken her children to her husband. 

Since then, her husband had not taken any care of her and did 

not meet her. He did not take care of her children. Her father in 

law did not allow her to stay in the house and had driven her out. 

That is why she had to take shelter in the house of her father.  

8. She stated that her husband does mason work. He has land 

property. He earns about Rs.25000/-per month. Her father’s 

economic condition is not good. She stated that she does labour 

work. Hence, for her sustenance, she needs maintenance amount 

from her husband. 

9. PW2, Md. Mumtaz Ali, in her examination in chief has stated that 

the first party is his daughter. He stated that she had married the 

opposite party, Md. Birlal Ali. After marriage, they lived as 

husband and wife in the house of the OP. Two girl children and 

one boy were born out of their wedlock. He stated that the OP 

had assaulted his daughter and left her alone. Thereafter, his 

daughter had come to his house. Thereafter, the OP had called 

the panchayat and took her daughter with him. He stated that the 

OP had taken her to Dimapur. But he had left her there and fled 

away. His daughter had to work, in order to pay off their debt in 

a shop at Dimapur. Thereafter she had gone to the house of her 

in-laws’ from his house. He stated that she lived there for three 

months and during that period, he had paid for her maintenance.  

The OP did not give any money for her maintenance. Her in laws’ 

had told her to cut wood from hill in order to sustain herself. One 

day, the brother of her father in law had come and took the 

children of his daughter away, when his daughter had gone to 

the hill for fetching wood. Thereafter, her in-laws did not allow 

her to live there. Hence, she took shelter in his house. The OP 

had neglected to maintain the his daughter and did not look after 

her since then.  

10. He stated that the OP is a mason. The OP resides on govt. land. 

He has a house. He stated that he cannot say, exactly, how much 

the OP earns as his income. Now, his daughter is doing daily 

labour work. He stated that he also does labour work and his 

condition is not good. He stated that his daughter has lodged this 

case for maintenance.  
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APPRECIATION OF EVIDENCE: 

 

Point no.1 

11. The fact that the first party (PW1) and PW2  have stated that 

marriage between the first party and the OP, was duly solemnized 

and they had lived as husband and wife after marriage, and that 

this assertion remained uncontested, it proves the point that the 

first party is the wife of the opposite party. 

 

12. Point No.2 

13. The PW1  has asserted that the OP used to beat her and used to 

play cards (gambling). She has also asserted that the OP had 

deserted her at Dimapur, where she had to work to pay off their 

debts. Moreover she stated that her in laws had driven her away. 

The fact of beating by the OP and the desertion by OP, has also 

been stated by PW2.  

14.  These assertions remained uncontroverted. Hence, it is proved 

that there were justifiable grounds for the first party to leave the 

house of her husband(OP). In fact, she was driven out of her 

matrimonial house. 

 

Point No.3: 

15. PW1 has asserted that from the time she took shelter in the 

house of her parents, the OP never came to see her and pay 

anything to her for her maintenance. This was also asserted by 

PW2. Further, PW2 has stated that for the period his 

daughter(PW1) had stayed in the house of her in-laws after 

coming from Dimapur, he had paid money for her maintenance. 

He stated that OP did not pay anything for her maintenance. 

These assertions remained uncontroverted. 

16. Thus, on the basis of the above discussion, I find it believable 

that the OP did not pay for the expenses of his wife. This proves 

that the opposite party had neglected to discharge his legal duty 

to maintain his wife, the first party.  

 

Point No.4: 

 

17. PW1 has stated that OP is a mason and has land. She also stated 

that the OP earns about Rs.25000/- per month. The fact that the 

OP works as a mason has been supported by PW2. But the 

ownership of land has not been asserted by PW2. In fact PW2, 

has stated that OP is residing on govt. land. Further, PW2 was 
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not sure about the income earned by OP. In my view, had the OP 

earned Rs.25000/- per month, then PW2 would have asserted it. 

This makes it doubtful, whether OP earns Rs.25000/- per month 

as income.  

18. Further, the OP, being an able bodied man, is presumed to have 

sufficient means to maintain his wife. Hence, these facts, prove 

that OP has sufficient means to maintain his wife. However, the 

quantum of income earned by OP was not clearly established by 

the PW1.  

 

 

 

Point No. 5: 

 

19. PW1 has stated that she is doing daily labour work  and has taken 

shelter in the house of her father. Thus, it is proved that the first 

party is unable to maintain her. 

 

20. Thus, in the light of the above discussion, it is established that 

the OP, Md. Birlal Ali is legally bound to give maintenance amount 

to his wife, Mustt. Banesa Begum u/s 125 of CrPC. 

 

Quantum of Maintenance: 

  

21. As stated earlier, the first party could not establish the income 

earned by the OP. She has made general statement that OP 

earns Rs.25000/- per month, but the same has not been 

substantiated. PW2 could not say anything about the income 

earned by the OP. Further, it appears that OP is residing on govt. 

land. 

22.  Moreover, from the evidence of PW 1, it reveals that OP has his 

parents. Further, it appears from the record, that the three 

children are with OP. This means that the OP has to look after his 

parents and his children.  

23. . Considering these factors, I am of the considered view that a 

sum of Rs.1500/- per month as maintenance will serve the ends 

of justice. Furthermore, considering the fact that the first party 

has been staying in her parents’ house and considering the 

duration of the trial process, I am of the view that allowing 

maintenance from the date of this order will be appropriate. 

24. Hence, I direct the OP, Md. Birlal Ali to pay a sum of Rs.1500/-

(One Thousand and five hundred only)  per month, from the date 
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of this order , to his wife, Mustt. Banesa Begum, towards her 

maintenance, u/s 125 Cr PC. 

25. The judgment/ final order is pronounced in the open court on this 

26th of October, 2015. The judgment/ final order is prepared 

under my hand and seal of this Court . 

26.  The case is, accordingly, disposed of. 

 

                                                             (K.K. Sharma) 

                                                           S.D.J.M, Gohpur.                                   

 


